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BBPA Response to Home Office Consultation
Safe. Sensible. Social. Selling Alcohol Responsibly:
A Consultation on the New Code of Practice for Alcohol Retailers

EXECUTIVE SUMMARY

» Following detailed consideration, the BBPA remains of the view that the Code of
Practice is ill-conceived, and that the proposals will result in bureaucracy and
cost for businesses without having any significant impact on the issues that the
Government is seeking to address. Licensed premises are still the main focus of
Government policy on alcohol, and yet there has never been a greater range of
powers available to tackle irresponsible operators. It is time for a change of
emphasis. More needs to be done to promote effective partnership working at
local level, improved management of public spaces, efficient enforcement, and
the responsibility of individuals to behave in a socially acceptable manner.

= According to BBPA estimates, the proposed mandatory conditions will cost the
pub sector alone almost £58m in the first year, with subsequent annual costs
of just over £38m per year. These costs are far in excess of those suggested in
the Impact Assessment for all licensed premises, which are given as £28.8m in
the first year, with an annual cost of £1.97m after that.

* The consultation document recognises that the vast majority of licensed premises
are well managed and responsible. However, the proposed mandatory
conditions are untargeted and will affect all businesses, placing a
disproportionate burden on the responsible majority. The imposition of such
huge costs on these businesses in a time of recession, for the sake of a minority
of irresponsible operators who should be dealt with under current laws, must be
guestionable.

= There is widespread opposition in the pub sector to the proposals for a blanket
application of local discretionary conditions. These conditions are not necessary,
since they could all be applied already to individual premises if they were deemed
necessary to achieve the licensing objectives. Furthermore, on the basis of the
projection in the Impact Assessment, which envisages that these conditions
might be applied to 1% of licensed premises, the actual numbers involved are so
small that this cannot be a proportionate approach to dealing with problem
premises and throws into question the actual need for a requirement to allow
local authorities to be able to attach conditions to two or more premises at a time.
It must be possible to deal with such small numbers of premises on an individual
basis under current legislation.

= There are also very significant costs attached to each individual local
discretionary condition, which would be in addition to the overall cost of the
mandatory conditions for those premises concerned. The level of micro-
management which some of the proposed conditions introduce is also of concern
to licensed premises and enforcement authorities alike.

= Despite repeated statements from Ministers that the Code of Practice will
be enacted in the Policing and Crime Bill, the BBPA urges them to
reconsider the need for the Code, and to listen to the concerns expressed
in this response and also to those of many local authority and police
enforcement officers who have voiced their own objections during the
recent series of Regional Consultation Events on the Code.
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Introduction

The BBPA welcomes the recognition in the Ministerial Foreword of the social and
economic importance of pubs in the UK. We also support the observation that
flexible opening hours have not led to an increase in violence, but have contributed to
reduced violence in the night-time economy. The Association understands that
concerns about alcohol related crime and disorder and anti-social behaviour remain
at the heart of Government policy on alcohol but nevertheless, we, along with other
industry bodies, have consistently questioned the introduction of more statutory
requirements in the form of a Code as the way forward. It is disappointing that there
is no reference in the consultation document to the concerns of the trade about the
proposals. We believe that a more constructive dialogue with Home Office ministers
and officials to tackle the key issues would ultimately have more impact than the
introduction of more legislation for licensed premises which is unlikely to be complied
with by those premises which already flout existing laws.

The Association remains concerned that the Government is seeking to deal with
public perceptions about alcohol related crime and disorder through legislation.
However, rather than seeking to address these perceptions and tackle the real
issues, the Government has resorted to introducing more legislation for licensed
premises despite the huge amount of work that the hospitality and leisure industry
has done to ensure that alcohol is sold responsibly and to address issues such as
under-age sales. We would ask the Government to begin to recognise this and build
upon partnership working to provide solutions and remedies to issues of concern.
The proposed Code of Practice will do nothing to tackle binge drinking or
crime and disorder, but will increase bureaucracy and cost for industry and
enforcement agencies.

A great deal of existing legislation is already available to tackle the issues of concern
identified in the consultation document, and more needs to be done to ensure the
practical and consistent application of the law by the enforcement authorities across
England and Wales. The level of micro-management of licensed premises by
Government and local authorities via the Code is particularly concerning, and will
undermine the local relationships between industry and enforcers which are crucial to
partnership and understanding.

The BBPA has always been of the view that the term “Code of Practice” in this
context is misleading. A Code is traditionally a set of principles which can be followed
to ensure legal compliance, with potential legal consequences if it is not followed.
This is not the case here. The mandatory conditions will affect all licensed premises,
including the responsible ones, and so to suggest that “the licensing conditions in the
code should not greatly affect the majority of businesses, small or large, but will
target the minority who behave irresponsibly” (Chapter 2, paragraph 2.34), is to
vastly underestimate the impact of these proposals on licensed premises.

An overview of the challenges facing the pub sector at the current time is enclosed at
Annex 1 (People, Pubs and Parliament). Imposing more regulation on licensed
premises is not a panacea to tackling alcohol related crime and disorder, the origins
of which are much more complex than simply the consumption of alcohol in licensed
premises.
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The Code is untargeted and disproportionate and will penalise thousands of licensed
premises which do not cause any problems at all, and are under increasing pressure
during the recession. The pub sector has implemented several significant pieces of
legislation over the last four years, including the new licensing laws (Licensing Act
2003), new provisions for gaming machines ( The Gambling Act 2005), the “three
strikes” offence for underage sales (Violent Crime Reduction Act 2006) and the
smoking ban (the Smoke-Free (Premises and Enforcement) Regulations 2006 and
the Smoke-Free (Signs) Regulations 2006) which came into force in July 2007. This
is in addition to other business wide legislation on health and safety and employment.
The successive increases in alcohol duties have also increased the economic
pressures on pubs, which are now closing at unprecedented rates of 52 per week.

The “Great British Pub” received the Outstanding Contribution to Tourism Award at
the Enjoy England Awards for Excellence in May of this year. But this valuable
social, cultural and community resource is severely under threat and is simply unable
to absorb the cost of this proposed legislation without consequences for small
businesses and jobs. It is disappointing that the social benefits of community pubs,
the facilities that they offer, and the jobs that they provide, have not been taken into
account in the formulation of these proposals and the assessment of the costs in the
Impact Assessment. We appreciate that these are difficult to quantify, but they should
not be dismissed.
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Principles of Better Reqgulation

The Code does not meet the five Principles of Better Regulation, defined by the
Better Regulation Commission as follows:

Proportionality
Regulators should intervene only when necessary. Remedies should be appropriate
to the risk posed, and costs identified and minimised.

The proposals for the Code are, quite clearly, disproportionate.

Accountability
Regulators should be able to justify decisions and be subject to public scrutiny.

The Association can see no justification for the proposed Code. The evidence base
provided by the KPMG Report is seriously flawed, the outcome of the Safe. Sensible.
Social. consultation in July 2007 was biased by the reliance on postcard responses,
and the proposals are not supported by stakeholders, including the licensed trade,
local authorities and sections of the police. This has become increasingly clear at the
regional consultation events which have been taking place during July.

Consistency
Government rules and standards must be joined up and implemented fairly.

The departure from the processes in the Licensing Act 2003 with regard to the
attachment of conditions on a lower evidence base introduces inconsistency and
unfairness into the licensing system.

Transparency
Regulators should be open, and keep regulations simple and user-friendly.

There is a lack of transparency with regard to the both the mandatory conditions and
the local discretionary conditions. EXxisting licences were granted on the basis of the
law as it currently exists, and on the basis of these proposals will now be subject to a
series of mandatory conditions, and potentially additional mandatory conditions (as
yet unknown) in the future. It is also difficult to predict how the local discretionary
conditions will be used, and we are concerned that there is the potential for misuse
as a result of the processes described in the consultation document.

Targeting
Regulation should be focused on the problem and minimise side effects.

The mandatory conditions are clearly not targeted, since they will affect all licensed
premises despite the Government’s insistence that only a minority of premises are
the issue. The Impact Assessment assumes that the local discretionary conditions
may be applied to 1% of premises. Therefore, 99% of premises are not cause for
concern. This begs the question as to why the vast majority of premises should have
to bear the compliance costs associated with the mandatory conditions, or come
under pressure from local authorities for the local discretionary conditions without any
clear evidence that they are part of any local problems.
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Hampton Principles

Criticism of the Licensing Act 2003 has not generally been in relation to the
requirements on premises or the sanctions available, but of the application of the law
and the lack of enforcement against problem premises. The Government should be
focusing on the promotion of the existing licensing system and ensure that it is
properly and effectively enforced. The Association does not believe that these
proposals are capable of complying with the Hampton Principles, because the
mandatory conditions are untargeted and the local discretionary conditions do not
meet the needs of evidential based enforcement action.

In short, the Code is not a targeted or proportionate measure. It is unacceptable to
place unnecessary burdens on responsible businesses during such a time of
economic difficulty, when it is already possible to target irresponsible premises under
the existing licensing law.
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PART 1

General Comments

Chapter 1: Executive Summary

The Executive Summary clearly acknowledges in paragraphs 1.1 and 1.2 that it is the
“excessive drinking of a minority”, and “a minority of licensed premises that put
people at risk by encouraging excessive drinking...”, and yet the proposals for
mandatory conditions would affect all licensed premises, irrespective of how well
they are run, and impose not insignificant compliance burdens on them as a result. It
is difficult to assess how widely the discretionary local conditions will be used, but on
the basis of the assumption in the Impact Assessment, (ie. 1% of licensed premises),
it is highly questionable as to whether these are necessary at all when such a small
number of premises — in the region of 1,800 — could easily be targeted using
legislation that already exists, hamely the Licensing Act 2003. Given that the range
of licensed premises is so broad, ranging from nightclubs, pubs and members clubs
to theatres, cinemas and village halls, the actual number of premises to which these
discretionary conditions are likely to be applied is even smaller. Assuming that
nightclubs and pubs will be the main recipients of such conditions, then the figure is
actually around 650 premises. This is hardly a proportionate approach to dealing
with problem premises and does not support the argument for a requirement to allow
local authorities to be able to attach conditions to two or more premises at a time.
The review powers under the Licensing Act 2003 are more than adequate to
deal with a problem of this scale, since most councils will only have to tackle
one or two premises.

The sweeping statements in paragraph 1.4 about violence around pubs and clubs
and under-age drinking only serve to reinforce negative perceptions of the industry.
The Foreword to the consultation recognises that violent crime is falling, and it
follows that alcohol-related crime and disorder is also falling. This needs to be
properly explained to the general public.. The BBPA refutes the findings of the
KPMG report in respect of the industry standards. Despite the actual findings of the
researchers, which are contained in Volume 3 of the report, many of the reported
findings are based on supposition and bias and are not a credible evidence base for
these legislative proposals.

Paragraph 1.8 refers to the previous consultation on Safe. Sensible. Social in July
2008. The Association remains extremely concerned that many of the responses to
that consultation were submitted in postcard form from Primary Care Trusts. There
were only four questions on the card, answerable via tickboxes, which did not
correspond with questions raised in the consultation itself.

We do not consider that this was a fair or responsible way to conduct a consultation
of this kind, especially given that there is so much reliance placed on the postcard
responses (90% of overall responses) to justify this particular Government policy.
Industry views on the matter have been systematically ignored, even though it is the
industry which will bear the brunt of the proposals and ultimately the costs.
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Despite the assertion in paragraph 1.9 that the police and key organisations say that
more needs to be done to challenge groups of premises in areas where alcohol
related crime and disorder is an issue, we are aware that LACORS and the LGA do
not support the Code, and indeed many local authorities and police representatives
who have attended the Home Office/Department of Health regional consultation
events have also questioned the need for it, and expressed concern about the
prescriptive nature of the proposals.

Chapter 2 — Overview
Introduction

Despite the sentiment in paragraph 2.2, the Code will subject the majority of licensed
premises which sell alcohol responsibly to unfair burdens on their businesses.

The Scale of the Problem

We welcome the recognition in paragraph 2.7 that the numbers of violent offences
that are alcohol-related are falling, but this does not appear to be reinforced
elsewhere in the consultation document, or indeed by the Government's whole
approach to alcohol issues.

The Association also welcomes Government action to promote consistent
enforcement of the licensing law, as set out in paragraph 2.10. We continue to
believe that effective enforcement of licensed premises and visible policing to deter
or tackle individuals intent on committing crime is key.

About this Consultation

We wholeheartedly support the Government’s three areas of focus as described in
paragraph 2.11, but licensed premises still remain the main focus of Government
policy. It is time for a change of emphasis, with more attention being paid to public
spaces and infrastructures, and encouraging people’s individual responsibility to
behave in an acceptable manner.

The Licensing Act and Groups of Premises

Paragraph 2.24 makes no reference to Alcohol Disorder Zones (ADZs), which can, of
course, be used to tackle groups of licensed premises where there is concern about
alcohol related crime and disorder.

Next Steps

We comment in detail on the proposal for the display of alcohol unit content
information in our response to Question 3, below. It is, however, questionable
whether the provision of such information will really “help to avoid the risks of crime
and antisocial behaviour associated with drunkenness” as suggested in paragraph
2.31. Where is the evidence for this, and as it is the “excessive drinking of a
minority” which is the issue, as acknowledged by the consultation document, why
impose such a major burden on businesses rather than tackling the individuals who
behave in an unacceptable manner by using existing powers?
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Unfortunately, there will always be a minority of people who will cause problems and
additional laws for premises will not change this or have any impact on their
behaviour.

We also comment further on the likely costs of these proposals later on in this
response, but would take this opportunity to point out that alcohol consumption is
already falling, and has been for some time. The assertion that a small reduction in
the level of alcohol consumption of 0.0012% will balance out the costs to business of
complying with the requirements makes no sense, since the basis for the assumption
is the social cost of alcohol related harm, which has not been revised for many years
despite falling alcohol consumption and falling crime figures. We also challenge the
costs of the proposals (see our comments in Chapter 3 on the Impact Assessment).
In any event, this is not a balancing equation, and to assume that a saving in costs to
society which are borne by those businesses affected by the proposals does not
make the actual cost acceptable.

A New Code for the Responsible Retailing of Alcohol

We do not agree with the statement in paragraph 2.37 that the code is consistent
with the Alcohol Social Responsibility Principles set out in the alcohol industry’s
Social Responsibility Standards. The Code goes well beyond the industry standards
by virtue of being a regulatory measure, and by introducing requirements for
minimum measures and display of unit information at point of sale.

The Consultation Process

The Association has participated fully in pre-consultation on the Code, but its
concerns about the proposals, and the concerns of other stakeholders, have not
been reflected in the consultation document.

We believe that this is potentially misleading for respondents, who may consider that
the industry is supportive of the proposals due to their prior opportunity to consider
the issues. This is far from being the case.
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PART 2

Consultation Questions

The Association is pleased to respond to the questions raised in Chapters 3, 4 and 5
as follows.

RESPONSE FORM FOR THOSE WHO SELL OR SUPPLY ALCOHOL &
TRADE ASSOCIATIONS

Tell us your occupation or which organisation you represent:

If you are replying on behalf of an organisation or association, please can you
detail how you have consulted your colleagues or members in preparing this
response.

The British Beer and Pub Association (BBPA) is the leading national trade
association representing the interests of seventy three member companies which
own just under two thirds of the 56,000 pubs and bars in the UK. The pub sector
contributes over £18 billion to the economy, which equates to over 2% of GDP, and
employs around 650,000 people in full and part-time jobs.

The Association has consulted widely with its members on the basis of this response
through discussions at its internal committees. Earlier drafts of the response were
circulated to all members for comment and feedback was received and incorporated
into the final submission. Members have also supplied information on the costs of
implementing the Code.

This final response fully reflects the views of our membership on the proposals for
the mandatory code, and companies will be reinforcing the points made here in their
own individual responses.

Section one, questions 1 -4

The proposed mandatory licensing conditions and Food Safety Act
requirements

1. What do you think the impact (in terms of costs and benefits) of these
mandatory licensing conditions will be on your business?

The proposals will undoubtedly result in additional cost burdens for public houses,
many of which are already struggling to survive in the current economic climate. The
mandatory conditions are untargeted, and therefore their impact on the sector as a
whole in order to tackle the shortcomings of a minority is disproportionate. More
robust, consistent and targeted enforcement of existing legislation is what is
necessary to tackle the recalcitrants, who will continue not to comply with additional
statutory measures unless specific enforcement action is taken against them. Based
on information received from BBPA members, we estimate that the mandatory
conditions will place an average cost in the first year of £1,051 per pub,
followed by a compliance cost in subsequent years of £698 per pub. This is a
cost of almost £58m to the pub sector alone in the first year, with subsequent
annual costs of just over £38m per year.

10
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As more alcohol is now sold through the ‘off trade’ than through the ‘on trade’, this
piece of legislation will only help to accelerate this trend. Instead of promoting the
‘on trade’ as the home of supervised consumption of alcohol these proposals are
likely to succeed in achieving the opposite.

There are no benefits of this legislation for the industry given the additional cost
burden and bureaucracy that it will impose. There are severe penalties on licensees
for breaching licence conditions in the form of a fine up to £20,000 and/or six months
imprisonment or loss of licence. Such punishment seems to us to go beyond what is
proportionate for failing to display a poster for example, or failing to check the toilets.

Restrictions on irresponsible on-trade promotions

The only area where there might be some justification for legislation is on
irresponsible drinks promotions, since this would provide clarity on the types of
promotions which are not acceptable. The Association has proposed that
consideration be given to including the measures on promotions in Section 19 of the
Licensing Act 2003 as mandatory conditions.

The law will need careful drafting, however, to ensure that there are no unintended
consequences which would be detrimental to pubs and communities, eg. it would be
disproportionate as a result of any measures on promotions to make it illegal for
community locals to give away a round of drinks to the winning darts team etc. It is
possible that in order to avoid an untargeted approach, individual conditions on
promotions may need to be prescribed as part of the nine mandatory conditions
proposed in the Policing & Crime Bill. Alternatively, the current proposals could be
included as part of the discretionary local conditions, so that they may be used in a
more targeted and proportionate way to address issues arising from particular
premises.

Prevent dispensing alcohol in to the mouth

The Association remains unconvinced by the evidence presented in the KPMG
Report (which reported only two instances in one city, Newcastle), that the practice of
dispensing alcohol directly into the mouth of customers is so widespread as to
warrant being included in the mandatory conditions.

Ensure smaller measures are available in on-trade premises

The Association questions the relevance of this requirement to the objectives of the
Code, which are primarily to address alcohol related crime and disorder. This
proposal clearly deals with health, which is not a licensing objective. It is obvious
from current experience that the availability of smaller measures does not prevent
incidents of crime and disorder, and for many licensed premises the costs involved in
changing current practice will be disproportionate to the actual impact of this
mandatory condition.

There are a number of issues arising from a requirement for on-licensed premises to
provide both 25ml and 35ml measures of gin, rum, vodka or whisky, and to provide
125ml measures of wine. Every bar servery is very different, with the vast majority
so small that forcing an excessive number of glass choices on most pubs will present
practical challenges of space and storage which do not appear to have been taken
into account in the proposals.

11
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For those premises which currently use lined 175ml and/or 250ml glasses for wine,
there will be a direct cost on the business as they will need to purchase new glasses,
since it is illegal to use lined glasses for any other measure except that stated on the
glass.

For those premises which currently use approved measures and unlined glasses, this
may not necessarily be the case, although that will depend on the size of the glasses
used, since a 125ml measure of wine will not present well in a 175ml glass, for
example, and is likely to cause confusion and be questioned by customers.

Following consultation on costs with member companies, the BBPA estimates
the initial cost to the pub sector to implement this proposed condition to be
£14m, an average cost of £256 per pub.

Where space is limited behind the bar, providing additional optics for spirits will not
be possible, in which case premises would need to rely on measures for one of the
options available.

There will also be difficulties in setting appropriate price differentials between a 25ml
measure of spirits and a 35ml measure, should licensed premises be required to
offer both. The cost of providing both measures will be in the region of £110
per pub.

According to the feedback received from BBPA members, none of them serve double
measures only, therefore this must be a practice found in a very small number of
pubs. On this basis, we question the need for this to become a mandatory condition
which would apply to all licensed premises, as it seems a disproportionate approach.

Ensuring free tap water is available

We see no reason for free tap water to be a mandatory condition on all on-licensed
premises. It should be a commercial decision for businesses, and indeed, this
practice is already widespread, as acknowledged in the consultation document.
Since there will be no obligation on other venues such as coffee shops and
unlicensed cafes to provide free tap water on demand, we believe that such a
requirement for on-licensed premises must be linked to purchase, and presumably
the purchase of alcohol since the stated intention behind the measure is to allow
customers to moderate their alcohol consumption. Without such qualification, the
measure is potentially open to abuse by some customers, and risks placing on-
licensed premises at a commercial disadvantage to other un-licensed refreshment
businesses, not least since customer demand for free tap water could increase a
direct result of this requirement.

We believe that the cost of this measure has been severely underestimated. The
average cost per pub of providing free tap water is estimated to be £570 per
year, far in excess of the figure of £13 contained in the Impact Assessment.
This cost takes into account the cost of increased customer demand, increased water
usage, additional glassware, glass washing and the potential loss of sales in bottled
water. No account would appear to have been taken of these factors, or the rising
cost of utilities, which means that this cost is likely to increase year on year for the
foreseeable future.

12
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Ensuring on-line and mail order retailers operate robust age verification systems

We have no objections to the requirement for robust age-verification systems for
online or mail order alcohol retailers. However, it is our understanding that this is the
vast majority of on-line retailers already operate such systems, and therefore we see
no real reason for it to be part of the Code. It is also not clear to us how this would
be applied specifically as a licence condition for those with off-trade licences.

There appears to be no Government intention for local licensing authorities to re-
issue licences with the relevant mandatory conditions included since the cost of this
has not been assessed as part of the Impact Assessment. However, in the interests
of clarity for all licence holders, we do not see how this can be the case, and believe
that licences will have to be amended and re-issued.

Point of sale information

We comment further on the proposals for point of sale information below under
Question 3 which specifically deals with this issue.

2. Are there any of the mandatory licensing conditions that you would not wish
to be made mandatory for licensed premises? If so, why?

The BBPA has consistently questioned the need for the Mandatory Code of Practice
as the way forward to address concerns about alcohol related crime and disorder.
We continue to refute the reported findings of KPMG on the industry standards, since
the supporting data does not bear out the assertion that the industry has failed to
implement these.

While we accept that there is a perceived gap in the law with regard to irresponsible
promotions, we do not believe that there is any evidence to support the introduction
of any of the other statutory requirements being proposed. These measures are
wholly untargeted, and their impact on pub businesses - the vast majority of which
are small, well-run businesses which make a valuable contribution to their
communities - will be disproportionate as a result.

The Association also remains concerned that the draft Code is disproportionate in
terms of its impact on the on-trade, which is already a heavily regulated sector under
severe pressure as in the current recession. The overall number of requirements
should be reduced in the interests of achieving a more proportionate application to
both the on and off trade.

3. Would you support the requirements for licensed premises to have to
display unit and health information? Are there any types of premises that you
feel should be made exempt from these requirements? If so, which types and
why?

The BBPA does not support the requirements as proposed. In our view, unit
information is better promoted through general health messaging and information to
effect a culture change in attitudes to drinking, rather than as point of sale
information. The vast majority of consumers do already understand that the more
they drink, the more intoxicated they will be. There is little, if any, evidence to
suggest that consumers will pay any attention to unit information on a price list.

13
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Providing unit information at point of sale will have no impact on actual consumption,
while potentially imposing a significant burden on operators. The notice will be
displayed, therefore, mainly for the benefit of the enforcement authorities. In the
event that some form of information is required following the outcome of this
consultation, we believe that the Government should simply produce a standard unit
information poster for display in all licensed premises. .

The display of a list of a representative sample of alcoholic products within sight of
every point-of-sale in the on-trade is totally impractical, not least due to the traditional
structure of the bar which means space is limited. Neither of the options presented in
paragraphs 3.16 and 3.17 are straightforward. The option in paragraph 3.17 with
regard to a requirement to provide unit information for a representative sample of
drinks, with a minimum requirement per category of drink, would be more onerous
than displaying additional information on alcohol unit content of drinks alongside
price information. Price lists are, however, governed by the Price Marking (Food and
Drink Services) Order 2003, rather than the Food Safety Act, so amendments would
need to be made to the former. Both approaches are likely to prove extremely costly,
but it is difficult to ascertain these costs without sufficient details of what exactly
would be required.

BBPA members estimate the average cost of implementation of this proposal
per bar area in a licensed premises to be £65, a total cost of £3.57m across the
pub sector alone. This is based on a relatively low key approach to signage, and
includes company staff time in producing materials in the form of stand-alone
signage, distribution of those materials to premises, and staff time for the display of
the information. More onerous requirements would increase the overall costs.
However, costs would be reduced if the Government were to provide a generic
poster. Contrary to the assumption in the Impact Assessment that this will be a one-
off cost, we estimate there will be an ongoing annual cost to businesses of £30 for
renewal of damaged signage and maintenance of ongoing display.

We also have concerns about the calculation of units, which can be complex, and
possible challenges by trading standards if mistakes are unwittingly made.

The industry is already promoting sensible drinking information through its
involvement in the Smarter Drinking initiative which was launched on 16" July 2009.
The Association does not support any types of premises being exempted from these
requirements. Such measures, if introduced, must be implemented across all
premises licensed to sell or supply alcohol, since it does not make sense for
customers to have access to this information in some licensed premises and not
others. It would also not be acceptable for the burden of implementing these
measures to fall disproportionately on some premises and not on others, creating an
uneven playing field and leading to potentially serious competition issues.

4. Are there any types of licensed premises that you feel should be exempted
from one or more of the mandatory conditions? If so, which types and why?

We reiterate our previous comments under Question 3 on this crucial point.
Judgements on the responsible sale of alcohol cannot be made according to “type of
premises”, but must be based on responsible retailing practice across all licensed
premises, regardless of location, clientele or primary purpose. Any exemptions to the
requirements could have implications for competition between licensed premises.

14
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Considerations for future action, questions 5 -6

5. Do you think that Weights and Measures legislation should continue to
allow individual licence-holders to choose whether to offer either 25 ml or 35
ml single measures of certain spirits (i.e. gin, rum, vodka and whisky) or do
you think that all on-trade premises should be required to offer only single
spirit measures of 25 ml? Or do you think that all on-trade premises should be
required to offer only single spirit measures of 35 ml? Please explain your
choice.

There is no demonstrable need for any change. Neither a 35ml measure of spirits or
a 175ml measure of wine delivers an amount of alcohol which cannot be consumed
safely and responsibly. A typical spirits measure, at 37.5% abv, is equivalent to 0.94
units for a 25ml measure and 1.31 units for a 35ml measure. Neither of these can be
regarded as an excessive amount of alcohol, and changing the current regime to
restrict premises to a minimum measure of 25ml could encourage the consumption of
doubles at 1.96 units per drink. It is the practice of offering only multiple measures
that is the issue of most concern to the Government.

In our view, licensed premises should continue to be able to offer either 25ml
or 35ml measures, but a single measure should always be available to
customers upon request. This would address the issue of most concern and
minimise further cost implications for licensed premises. If premises have to
provide both 25ml and 35ml measures, this will impose additional costs on the
premises as stated in our response to Question 2 above, ie. £110 per pub, or
£6.05m across the pub sector as a whole.

6. Do you think that banning sales below the price level of excise duty plus
VAT would be effective and proportionate in reducing irresponsible, harmful
and/or binge drinking? Do you have evidence to support your view? What
would be the potential costs and benefits of the impact on health, public
safety, consumers, business and competition of introducing such a policy?

The BBPA firmly believes that below-cost selling of alcohol is not appropriate.

Very little, if any, alcohol, is sold below the price level of excise duty plus VAT, so
banning sales below this level would not have any material impact on price or
consumption. While we recognise that the availability of low price alcohol in the off-
trade and the possible impact of this on health, crime and general attitudes to
alcohol, is the key concern of many health professionals and consumers, such a
measure would do nothing to reduce irresponsible behaviour on the part of
individuals, and we are not aware of any evidence to the contrary. It is the behaviour
of certain individuals in society and their attitudes to alcohol which must be now
challenged. Despite general perceptions, alcohol related crime is falling and has
been for a number of years, as recognised in the consultation document and the
Impact Assessment.

In the event that sales were banned below price level of excise duty plus VAT, there

would be increased pressure to use excise duty to raise the price of alcohol, rather
than to raise revenue which is its primary purpose.
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Excise duty increases generally impact sales in pubs and clubs more than
supermarkets due to how price increases are passed through the supply chain into
final retail prices. Therefore the impact of such a measure would is
disproportionately be on the on-trade rather than the off-trade.

It follows, therefore, that excise duty is not an appropriate tool to tackle alcohol
misuse. Any pressure on the Treasury to push the level of duty past the revenue
maximising point would be detrimental to the public finances as well as increasing job
losses and fuelling a wider loss of economic activity through falling demand.
Following the beer duty increases announced in the March 2008 Budget and the
PBR, Oxford Economics forecast 59,000 jobs losses by 20012/13, mainly in pubs
and bars.

Section two, questions 7 — 14
The proposed discretionary local conditions:

7. What do you think the impact of these conditions will be (if they are applied
by the local licensing authority) on your business?

The impact of these conditions will be detrimental to responsible pub businesses
which could be inadvertently affected as a result of being unable “to prove their
innocence”. Given the lower evidence base that local authorities are being directed to
use, individual challenges in the Courts are bound to increase. There are also
potentially significant costs attached to each proposal, which will be in addition to
costs which will inevitably be imposed on premises should the mandatory conditions
come into force.

8. Are there any of the proposed conditions that seem disproportionate or that
you do not think licensing authorities should be able to use with groups of two
or more premises?

Fifteen of the sixteen discretionary local conditions apply to the on-trade, while seven
of the sixteen apply to the off-trade. We would, therefore, reiterate our previous
comments that these proposals disproportionately affect the on-trade, where the
consumption of alcohol is supervised. The overall number of conditions should be
reduced in the interests of achieving a more proportionate application to both the on
and off trade. We comment further on the costs of these conditions in the Impact
Assessment below.

The BBPA does not accept that applying blanket conditions to groups of two or more
premises is the correct approach to tackling the issues of concern, which are
predominantly town centre based. Better dialogue and partnership working is
essential to understand problems that arise, not all of which are in the gift of licensed
premises to resolve. Where premises flout the law and sell alcohol irresponsibly,
then these need to be tackled by the enforcement authorities which should be taking
such businesses to review. All of the conditions listed can be applied already to
individual premises where they are deemed necessary to achieve the licensing
objectives. To take a blanket approach to two or more premises is, in itself,
disproportionate, and we do not support the application of conditions in this way.
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The Association is also very concerned that the Government is seeking to micro-
manage licensed premises through some of these proposed conditions. Such an
approach risks blurring lines of responsibility, and we are aware that some local
authorities have expressed concerns about their liabilities in the event of incidents in
licensed premises where these conditions are applied. In particular, we see no need
for the following:

(a) Requirement to carry out arisk review

We see no need for such a requirement for a risk review, when licence holders will
already have considered the risks across all four licensing objectives as part of their
licence conversion or application under the Licensing Act 2003. A risk assessment
itself is not a mandatory requirement, but helps operators to identify any
requirements which need to be included in the operating schedule for the premises.
Separate legislation also requires risk assessment in relation to health and safety
and fire issues.

We do not agree that imposing this additional burden on premises will encourage
local partnership working. The reverse is more likely to be true. It should be possible
to achieve these aims across the vast majority of premises without making it a
condition of licence. Where problem premises are recalcitrant in tackling issues, then
existing legislation can be brought to bear.

The Impact Assessment assumes that a risk assessment is required to be
submitted as part of a licence application. This is not the case, and therefore
there is a one off cost attached to the process which has not been calculated.
BBPA members estimate the cost of this condition per pub to be in the region
of £288, which includes a one off cost of the exercise, plus management time,
on the assumption that the assessment is carried out 4 times per year.

(b) Requirement to clear glasses and bottles at specified intervals

The frequency of glass collection should be determined by the business according to
the level of trade at different times of day. Seeking to manage these processes
through conditions on the licence significantly inhibits the flexibility of businesses to
deploy their staff as they see fit, and diverts management focus away from other
important matters that might require greater attention.

BBPA members estimate that the imposition of this condition would attract a
cost of £12,824 per pub, significantly more than suggested by the Impact
Assessment. Members report that they could not run the risk of breaching a licence
condition which could potentially lead to the loss of the licence, so they would need to
employ, on average, two additional members of staff to clear glasses in order to
ensure that their obligations under such a condition were being met. Their view is
that they simply would not be able to guarantee this under existing staff levels.

(c) Requirement to check toilets for empty glasses and criminal activity

Again, the checking of toilets should be part of the management plan of individual
premises, and not dictated by the licensing authority. Co-ordinating such conditions
across a group of licence premises is likely to prove tricky, due to different staff levels
for example. Licence holders are already obliged under separate drugs legislation to
keep their premises drug free, and there is a risk that this condition will duplicate the
requirements of such legislation, which would be unacceptable.
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Recent case law relating to the Licensing Act 2003 does not favour such duplication.
Record keeping is also a burden, and no guarantee that the checks themselves are
effective.

We would suggest that any premises which is not managing these issues adequately
already is likely to have problems which may actually justify a review of the licence.
Ultimately, licensing authorities must enforce the licensing laws where premises are
not meeting their obligations under the licensing objectives, and review licences as
necessary, rather than seeking to apply additional conditions which are not likely to
solve the problem if the premises is not minded to comply. Again, the cost
implications of this proposal are higher than estimated in the Impact
Assessment, at £3,870 per pub.

We also believe that the following are disproportionate and should be only be used in
a more targeted way by licensing authorities under existing legislation:

(d) Requirement for a dispersal policy

Dispersal policies are normally only necessary for large capacity, “high energy”
venues, which will generally already have them in place. Feedback received from our
members on this issue suggests that this is indeed the case. In our view, this is too
prescriptive a requirement to include in the Code, as it could easily be applied to the
very small number of specific premises who may require it using the Licensing Act
2003.

(e) Requirement for CCTV

There has been growing concern about the inappropriate use of CCTV cameras.
While it may not be the intention that areas should have blanket CCTV coverage, this
will nevertheless be the result if this requirement is applied to several premises in a
town centre for example.

CCTV is expensive. We broadly agree with the cost estimates in the Impact
Assessment for the installation and maintenance of CCTV and the ongoing annual
maintenance costs.

(f) Requirement for Challenge 21 scheme

The BBPA has rolled out its Challenge 21 initiative over the past three and a half
years with great success. We believe that it has had a significant impact on
awareness on the part of both staff and customers with regard to the law on under-
age sales. We are concerned, therefore, about the inclusion of Challenge 21 as a
potential discretionary local condition, which we believe has the potential to
undermine the usefulness of the scheme. The written notice described in the draft
condition, for example, is not compatible with the current Challenge 21 posters
produced by either the on or off trade. The existing posters are available free of
charge to BBPA members, and we have circulated over 500,000 posters since 2006.
The brand is now extremely well recognised, and it would be detrimental to change it
along the lines proposed in the consultation document. The inclusion of a reference
to the potential penalties for attempting to buy alcohol under the age of 18 are only
meaningful if there is enforcement of these penalties, which has not been the case to
date. In 2007, 3,583 Fixed Penalty Notices were issued for selling alcohol to a person
under 18, but only 158 were issued to persons under 18 who bought or attempted to
buy alcohol. Based on the use of existing poster materials, we believe that the
cost estimates in the Impact Assessment are about right. However, the
introduction of a new set of posters or materials would mean additional costs.
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The condition would not “ensure that most minors would need to produce appropriate
proof of age before making a purchase”, as suggested in the consultation document,
but would require the premises to ask to see proof of age where it is perceived by the
person making the sale that the purchaser is under 21 years of age. This is a
subjective judgement and could give rise to disputes. Furthermore, the law is only
breached if a sale is made to someone under the age of 18, not if someone looked
over 18 but was under 21. However, this condition would make this an offence. This
is disproportionate in the extreme, especially as breaching a condition can lead to
steep fines on operators. Due to the rigorous way in which our members are tackling
under-age sales, the attachment of this condition to licences could lead operators to
operate age policies such as “Over 21s only” in order to comply, even though such
policies could be deemed discriminatory under age discrimination law.

We strongly urge the Government to reconsider the inclusion of Challenge 21 or
Challenge 25 as a possible discretionary local condition, and allow the industry to
continue to operate high standards of good practice in this area while those intent on
breaking the law are made subject to the maximum penalties available under existing
legislation by the enforcement authorities.

(9) Ensuring that bulk discounts cannot be offered during stipulated times

While we understand the thinking behind this provision, there is little, if any, evidence
that it will have the desired impact. For example, is there any evidence that
demonstrates that buying three cases of beer for £20 is a cause of alcohol-related
disorder? Any outlets where this provision was applied would still be able to price at a
low price for purchases just below the threshold set. It would also unfairly penalise
lower alcohol content products.

There are also major practical issues, such as how two or more premises could be
linked as a source of disorder, not to mention the impact on the vast majority of
sensible drinkers who would not be able to purchase discounted alcohol.

9. If limits are to be placed on supermarkets, convenience stores, etc. for
discounting large volumes of alcohol, what levels do you consider should be
set? Should it differ for different types of drinks (beer, wine, spirits etc)?

The condition, as currently drafted, is unlikely to have any appreciable effect on
consumption. If such a condition were imposed, it would be inappropriate to set
different levels for different drinks, as suggested in the consultation document. The
limits suggested significantly disadvantage beer. For bottles of wine at twelve per
cent, the suggested limits amount to 108 units, spirits at 40% come to 80 units and
beer at 4.5% equates to 54 units. Allowing double the amount of alcohol in the form
of wine as opposed to beer is clearly not equitable and surely undermines the
rationale behind the proposal. If this were to be introduced then the thresholds for all
products should be based on units — or an equitable volume basis.
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10. Training

How might a training requirement applied by licensing authorities to two or
more premises work in practice? In particular: what should it contain; how
should it be enforced; and should different schemes be available to the on-
trade, off-trade and clubs?

The BBPA has previously questioned any inclusion of training in the Code on the
grounds of practicability and cost. The consultation document refers to training being
an issue for businesses with a high turnover rate of staff. The hospitality industry in
general has a high turnover of staff. Staff turnover rates in the pub sector are in
excess of 100% per annum, and figures for hotels and restaurants are not dissimilar.
The current pub industry spend on training is, therefore, substantial, estimated to be
in the region of £85 million, and the vast majority of businesses train all new staff.
The question then arises as to the nature of that training, and that will depend on the
circumstances of individual businesses. Many leased and tenanted pubs, for
example, will rely on “on the job training”, and use information available from
professional bodies such as the Bll and trade bodies like our own.

This is a valid, practical approach to training which meets the needs of the staff and
the business and is no less valid than more formal, external training courses.

Some of the areas identified in paragraph 4.16 will vary according to the nature of the
business. For example, the dispersal of customers from a high capacity town centre
bar will require a very different approach to that necessary for a smaller community
local. While there may be some general principles, the operation of a “safe
environment” will also be specific to individual premises, as factors such as layout
and clientele will also have a bearing on this. We would certainly argue, therefore,
that any training condition would need to be individually tailored to particular
premises to tackle particular issues, as a group of premises are unlikely to require
exactly the same training needs at any one time. This can, of course, already be
achieved under the Licensing Act 2003.

Training is a major investment for businesses, and there needs to be flexibility in
terms of delivery and cost. Any standardised approach will inevitably result in
significant cost implications for businesses which are likely to be over and above
what they would normally incur, and for no greater benefit. The Government needs
to recognise the extent of the training that already takes place. A total of 121,313 Bl
qualifications were awarded in 2008/09, and there are various industry awards for
training excellence ( The Publican, the Morning Advertiser, and the Bll NITAs). The
availability of good quality information also plays a valuable role, and we pay tribute
to the guidance produced by the FLVA for its members in this respect. The BBPA
also has guidance available across a range of areas which is publicly available on its
website for members and non-members and individual licensees to use. Where the
standards of individual premises need to be improved, these should be tackled on a
per premises basis and not approached in a uniform way which is likely to result in an
untargeted and disproportionate outcome.

The potential costs of including a training requirement as a local discretionary
condition have not been assessed as part of the Impact Assessment. On the basis of
the assumption in the Impact Assessment on the local discretionary conditions, ie.
that 1% of pubs may have such a condition attached, we estimate the additional cost
to the industry could be in the region of £3 million. This would obviously increase
significantly should the number of premise affected by such a condition prove to be
an underestimate.
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11. Seating

What are the appropriate levels of seating that should be imposed on ‘high
volume vertical drinking establishments’ in order to reduce the risk of
nuisance and disorder?

Requirements for additional seating will inevitably affect the capacity of venues. The
consultation document recognises that the evidence base for whether such a
requirement would actually have an impact on crime and disorder is “poor”, and
therefore there can be no basis for legislating in this area. The difficulties in applying
such a condition in a proportionate way across more than one premises are also
highlighted. In our view, significant restrictions to premises such as this are not a
matter for the Code, but would be much better dealt with on a per premises basis
under the Licensing Act 2003 where the evidence is such that the licensing
objectives would be better served by such an approach.

Again, the costs associated with this potential condition have not been considered as
part of the Impact Assessment. Reduced capacity will result in a direct loss of
revenue. For example, reducing capacity by up to a third is likely to lead to a similar
reduction in revenue to the business. There is also the additional cost of installing
seating. Given the high level of competition in town and city centres and the high
rents that many such businesses have, such costs would make the business model
unsustainable and are likely to lead to closures. The loss of key businesses in town
and city centres also has serious implications for local regeneration initiatives and
local employment.

12. Background music
Would a restriction on the level of background music contribute to a decrease
in nuisance and disorder? If so, how might it be enforced?

The Live Music Forum report which was published in July 2007 did not find any
evidence “to support the idea that live music is a potentially greater widespread
source of ‘crime and disorder’ than other forms of licensed activities”. Similarly, there
is no evidence that high levels of background music in pubs and bars — or other
venues — can lead to customers drinking faster or being disorderly. The Culture,
Media and Sport Committee Report on the Licensing Act 2003 published in May
2009 makes the general observation that “music is a positive thing, which many
people enjoy, and which should not automatically be treated as a disruptive activity
which will inevitably lead to nuisance and disorder”. The Report also noted that music
can also be perceived to be a noise nuisance, and quotes the Live Music Forum
research which shows that the vast majority of actual complaints about noisy music
were “related to neighbours playing their music too loud at parties, rather than music
from commercial premises”.

The request for views on this matter is likely to lead to subjective opinions being
expressed which again, are no basis for legislation. Music is already under a great
deal of pressure in licensed premises. PRS for Music has told the BBPA that it has
seen revenues from the pub sector fall by 2% in the past year. A condition such as
this undermines the cultural objectives of the Licensing Act 2003 and will have an
impact on overall music use in pubs which will not be restricted to background music,
but will also affect live music. It should not be included in the Code.

21



BBPA Response to Home Office Consultation
Safe. Sensible. Social. Selling Alcohol Responsibly:
A Consultation on the New Code of Practice for Alcohol Retailers

Again, there has been no attempt to assess the costs of restricting background music
in licensed premises in the Impact Assessment.

13. Harassment/intimidation in premises
What more can be done to protect people from harassment and intimidation in
and around licensed premises?

The BBPA strongly refutes any suggestion that customers are routinely harassed or
intimidated in or around licensed premises. The vast majority of pubs and other
licensed premises are orderly, well run venues which are already mindful of the
safety of their customers and promote the public safety objective under the Licensing
Act 2003. Intimidation, harassment and assault are crimes committed by individuals
who are out in the night-time economy and they should be dealt with severely under
the law.

Tackling the drinking culture is also central to ensuring that people recognise their
individual responsibility to take care of themselves and others when they are out for
the evening, and not leave themselves vulnerable to those who are minded to take
advantage of them. The Association is very supportive of the current DoH “Know
Your Limits” advertising campaign in this respect and also the new industry “Smarter
Drinking” campaign, both of which are aimed at addressing the UK drinking culture in
the long term.

We have long maintained that the key challenge for town and city centres across the
UK is the management of often very large numbers of people on the streets once
they have left licensed premises. Licensed premises cannot solve all the issues that
arise in the night-time economy, because they are not responsible for all of them.
For example, better local transport infrastructure is also instrumental in making
people feel safer, because they know that they will be able to get home. We would
like to see the Government give more recognition to the efforts of all those involved in
local partnerships working to create a better environment in town and city centres.
The licensed trade can and does play an important role in such partnerships, but its
involvement is becoming increasingly undermined by new legislative sanctions which
have been introduced in recent years and which, in some areas, are preferable to the
enforcement authorities than proper dialogue.

14. Door Staff

Do you think that there should be a discretionary local condition to require
groups of premises to have door staff in operation during times associated
with nuisance and disorder?

In our view, most premises requiring door staff will already have them, and we do not
see any need to include this as a discretionary local condition in the Code. It should
be noted that the cost of employing door staff has risen significantly since the
introduction of SIA licensing, which has had an impact on actual numbers of door
supervisors available to the night-time economy. The average cost per premises of
providing a minimum of two door supervisors is £4,800 per annum.
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Section Three, Questions 15— 16
Guidance:

15. Do you think that the enforcement process that we have suggested is
appropriate? Can you suggest an alternative?

The process contained in the Licensing Act 2003 has been determined by Parliament
and is fair and robust, since it requires an evidence based approach to the
application of conditions on a per premises basis.

We do not find the process outlined in paragraph 5.22 to be fair by comparison. It
will be very subjective and has the potential, therefore, to be misused. This approach
is not the way to address deficiencies in local enforcement.

In attaching conditions to two or more premises, there must be robust evidence that
these measures are warranted against each premises because of particular
problems, rather than because premises (with no particular issues) do not subscribe
to certain good practice initiatives for example.

We must express our disappointment that the example in Figure 3 specifically uses
pubs, rather than the more generic term “licensed premises”. Given that the
consultation is asking for views on whether some licensed premises should be
exempted from the provisions, we feel that pubs have potentially been put at a
disadvantage by being highlighted in this way.

16. Do you think that the appeals process we have suggested is appropriate?
Can you suggest an alternative?

It is not clear from the description of the process given whether the Licensing
Committee is involved at the hearing stage, but we assume that this must be the
case. The fact that the process requires a much lower evidence base will inevitably
lead to numerous appeals to the Magistrate’s Court. This is a fundamental weakness
of the system as proposed and as a result, there are more costs attached to the
proposals than exist under the processes in the Licensing Act 2003.

If there is anything else you would like to tell us, including responses to the
call for evidence on page 55, or any questions you would like to ask, please
include here:

Call for Evidence

The BBPA has produced good practice guidance across a number of areas, including
managing safety, drugs, noise and security in design. We have submitted these to
the Home Office previously, but if a further information pack is required we will be
pleased to provide one under separate cover. We also support local partnership
working through Business Improvement Districts, CDRPs and Best Bar None. The
Association is currently represented on the Board of the Nottingham BID, which is the
first BID specific to the night-time economy in the UK. We also sit on the Board of
Best Bar None and the Proof of Age Standards Scheme (PASS), and promote these
initiatives to our members. The Association has also rolled out its Challenge 21
campaign across the on-licensed trade over the last three years, with great success.
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In the past, we have worked closely and constructively with a number of Crime and
Disorder Reduction Partnerships (CDRPSs) across the country to raise awareness of
industry good practice and encourage industry representation in local forums. We
continue to support local partnership working as the key to finding sustainable
solutions to local problems.

The BBPA supports the Social Responsibility Standards and promotes these to its
membership. We would take this opportunity, however, to stress that good practice
is not mandatory and should never be made so.

Impact Assessment

We have a number of observations on the Impact Assessment which are contained
in Part 3 of our response. In general terms, however, we are disappointed with the
lack of detailed analysis in the Impact Assessment, particularly when it would have
been possible to obtain comment from the industry on some of the issues raised in
advance of the consultation. This is a general observation that we have made to the
Home Office Business Advisory Panel on a number of occasions.

The Impact Assessment has also not addressed the likely costs of the four additional
areas of training, seating, door supervisors and background music, which are still
under consideration as local discretionary conditions and which could considerably
increase the overall costs of the proposals for industry.
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PART 3

IMPACT ASSESSMENT OF THE CONTENT OF A NEW CODE OF
PRACTICE FOR ALCOHOL RETAILERS

Our comments on the issues arising from the Impact Assessment are set out below.

Evidence Base

Perceptions of drunk or rowdy behaviour (Paragraphs 11-12)

The consultation document recognises that violent crime has not increased as a
result of the change in the licensing laws (Ministerial Foreword), and that overall
crime is falling, including the numbers of violent offences that are alcohol related
(Chapter 2, paragraph 2.7). It follows, therefore, that the perceptions of crime on the
part of the general public, as described here, are out of kilter with the reality. The
Association firmly believes that the Government should be tackling these perceptions
by promoting positive messages about what has been achieved by enforcement of
the current laws and through industry good practice, rather than introducing
unnecessary legislation which only serves to reinforce negative and incorrect
perceptions and further demonise licensed premises.

Underage Sales (Paragraphs 13-15)

The Tackling Under-age Sales of Alcohol Campaign (TUSAC) which took place in

October 2006 focused on a number of on and off licensed premises identified by

sixteen police forces across 27 BCUs as problematic. Given that there were in the

region of 150,000 on-licensed premises in the UK at that time, the targeted sample
represents just over 3% of premises. This is not made clear in the Impact

Assessment. Further analysis of the results of the enforcement campaign indicate

that:

o Just under 50% of the targeted on-licensed premises sampled failed one test
purchase — less than 0.2% of the total number of licensed premises in the UK
(231 premises);

o 10% of the targeted on-licensed premises sampled failed two test purchases —
less than 0.05% of the total number of licensed premises in the UK (50
premises);

o 1.2% of the targeted on-licensed premises sampled failed three test purchases —
0.004% of the total number of licensed premises in the UK (10 premises)

The Association appreciates the difficulties that under-age drinking can cause for
communities where it is an issue, and does not hesitate to condemn those premises
which knowingly sell to young people under the legal drinking age on a regular basis.
However, the industry has done a great deal to address the issue of under-age sales.
Since March 2006, the BBPA has issued over 500,000 Challenge 21 posters to
British pubs. The Challenge 21 message - that if you look 21 or under you should
expect to be asked for ID if you try to buy alcohol - now has a strong and visible
presence right across the country.
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Licensees and their staff do, however, face a difficult task. A study of BBPA members
in March 2007 indicated that more than one million young people a month are being
refused service in pubs for being under 18 or failing to have the right proof of age.
There are stiff legal penalties for failing a test purchase, ranging from £80 on the spot
penalty notices for bar staff, to fines of up to £10,000 for pub managers and
licensees liable, and finally closure of the pub for persistent selling to under 18s.

Given the national push on Challenge 21, and the introduction of the “three strikes
and out” offence under the Violent Crime Reduction Act 2006, which may be reduced
to “two strikes” by the Policing and Crime Bill, we do not agree with the statement in
paragraph 15 that “it is clear that more needs to be done to ensure that existing
legislation is being complied with.” The 1997 TUSAC is the most recent enforcement
campaign which already suggested that the problem was concentrated in a minority
of premises, many of which formed the survey sample. A YouGov poll carried out for
the BBPA in November 2007 also indicated that 91% of young people were aware of
the Challenge 21 scheme. The Association believes that more stringent enforcement
of the legislation on proxy purchasing and under-age purchasing is now necessary.
To date, there has been little enforcement in these areas.

The Licensing Act 2003 (para 17)

The Impact Assessment recognises that the use of existing tools and powers differs
from area to area, and that the Licensing Act is not being fully exploited by local
areas. We agree with the comments of the Licensing Minister, Gerry Sutcliffe, that
there is a need to rebalance action towards enforcement and crack down on
irresponsible behaviour. More robust and consistent enforcement is what is
necessary, not more legal sanctions against the licensed trade.

Social Responsibility Standards and the KPMG Review (paragraphs 20-
22)

The BBPA does not accept the findings of the KPMG Review as a sound basis for
this legislation. The tone of the report is emotive, subjective and judgmental, and
wholly inappropriate for a study of this nature. Many of the comments and
observations in Volume One of the report are unsubstantiated by the data in Volumes
Two and Three, and the methodology of the report is flawed. Our key concerns
about the KPMG report are summarised as follows:

e There is a lack of quantitative analysis and over reliance on loose terms such as
“several”, “some” etc.

e There is no statistical analysis — or indeed any analysis at all, even in broad
terms — of the quantitative data;

¢ In its assessment of numbers of underage drinkers, Volume One relies entirely
on subjective judgements, referring to young people who were “thought” or
“perceived” to be underage, or even under-21. The Report does not recognise
that if customers looked under 21 but were served because they looked over 18,
then no offence has actually been committed. This subjectivity on age is a major
flaw in the Report. The observations of the researchers are untested;

e The on trade sample appears to have been confined to pubs and nightclubs.
There were no visits as far as we could see to hotels, restaurants, members
clubs etc., all of which also have signatory bodies to the Standards;
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e The researchers visited predominantly town centre venues. The vast majority of
pubs are not located in town centres (88%), and therefore the findings cannot be
said to be relevant to pubs in general.

o At best, the report is a review of the Standards as they apply to the on-trade and
off-trade. There is no in depth consideration of producer product marketing
practices/promotions;

A full analysis of the results of the KPMG research as contained in Volume 3 is
contained in the BBPA response to the DoH consultation on Safe. Sensible. Social.
last year, and demonstrates that the industry was complying well with the Standards,
contrary to all reports on the findings of the study. We would urge you to revisit this
and review the data. The BBPA is still awaiting a response to its second stage
request last year under the Freedom of Information Act on the details of the premises
visited.

Department of Health’s Public Consultation (Paragraphs 23-25)

There were 2,236 responses to the DoH, Safe. Sensible. Social consultation, 1,709
of which were from reply-paid postcards returned by health professionals, bearing a
simple anti-alcohol message and 4 over-simplified questions 207 responses emanate
from a survey carried out by Alcohol Concern, reinforcing Alcohol Concern’s view.

A further 74 respondents to the consultation replied using a form letter, expressing a
particular view on the preference for improved enforcement over new legislation. In
the DoH summary of the responses to the consultation, no information is provided on
the source of the form letter or to whom it would have been sent or used by.

On the basis of quality of responses, those that can be seriously considered would
have to exclude all of the above, leaving 344 responses some of which again were
simply supportive of organisation submissions rather than contributions in their own
right.

The DoH made no attempt to balance the analysis between those who favoured the
introduction of a Code but who had no responsibility for implementing it or costs to
bear, and those who would have to comply with the Code and bear the costs of it.
The reliance, therefore, on the postcard responses is highly questionable, and
misleading in terms of the overall outcome of the consultation.

There is simply no basis for this legislation — the KPMG evidence is flawed, the DoH
consultation outcome is weighted, and the views of industry stakeholders have been
ignored.

Pre-Consultation Meetings (Paragraph 27)

The Government has reached its conclusions on the need for the Code despite a
lack of support from industry, local authority and police stakeholders. The
consultation document does not reflect the concerns of the industry about the
proposals.
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Summary of proposed mandatory licensing conditions and
requirements (paragraphs 33-48)

We refer to the detail of our responses to the questions raised in the consultation on
the proposed mandatory conditions (above).
Cost to the Alcohol Industry (paragraphs 75-113)

Cost of the proposed mandatory licensing conditions

Further to consultation with BBPA member companies, we have received information
on the likely costs of the proposed mandatory licensing conditions. These are
contained in Table 1 below. Please note that we have not costed restrictions on on-
trade promotions or the prevention of dispensing alcohol directly into the mouth.
While some premises may suffer financial losses as a result of restrictions on
irresponsible promotions and prevention of dispensing alcohol directly into the mouth,
we are not opposed to some clarification of the law on promotions, although we
continue to query the evidence base for dispensing alcohol directly into the mouth.
We have also not costed requirements for on-line and mail order age verification
schemes, which is a peripheral issue for our members.

Despite assertions to the contrary, there will be ongoing costs for a number of the
proposed mandatory conditions, and these have been identified in Table 1 as
appropriate.

Condition 1: Restrictions on irresponsible on-trade promotions

An assumption is made in paragraph 77 that, based on the findings of KPMG, 12% of
all licensed premises in England and Wales are operating irresponsible promotions.
This cannot be the case, since the vast majority of premises visited by KPMG were in
town centre locations, where such promotions might be found. Even accepting this
12% (which we would dispute on the grounds of subjective evidence and double
counting in KPMG), there are approximately 15,000 premises in town centre
locations, which means that in the region of 1,800 premises may have been
operating irresponsible promotions in town centres. There is no data for premises in
other locations.

Condition 2: Prevent dispensing alcohol into the mouth

We remain unconvinced of the justification for including this in the mandatory
conditions. Since this practice is so far from being widespread, it should be targeted
on a per premises basis.

Condition 3: Ensure smaller measures are available in on-trade premises

Beer, Lager and Cider in half pint measures
Total Cost: £0

Given the ubiquity of half pint measures, we question the need to include the
provision of half pints in the Code at all.

Still wine in a glass in 125ml measures
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Impact Assessment estimates:
Cost to individual affected premises: £40
Total cost: £3.71m

BBPA estimates:

Cost to individual affected premises: £256 in first year, £54 in subsequent
years

Total cost (pub sector only): £14m

Following consultation on costs with member companies, the BBPA estimates the
initial cost to the pub sector to implement this proposed condition to be £14m, an
average cost of £256 per pub in the first year. This assumes that most premises will
purchase new glasses, the administrative costs associated with this, updating price
lists etc.

Gin, Rum, Vodka or Whisky in 25ml or 35ml measures

According to the feedback received from BBPA members, none of them serve double
measures only, therefore this must be a practice found in a very small number of
pubs, ie. less than the assumption of 5% which appears in paragraph 84. The need
for this to become a mandatory condition which would apply to all licensed premises
is surely questionable.

In the event, however, that licensed premises were required to provide both 25ml and
35ml measures, the cost is estimated to be £110 per premises (a cost of £6.05 on
the pub sector as a whole). We believe that the Government should maintain the
status quo so that premises continue to provide either 25ml or 35ml.

Combined cost of beer, wine and spirits in smaller measures

There will, at the very least, be on-going costs associated with the provision of
smaller measures of wine, as estimated above.
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Table 1: Summary of the BBPA estimated financial costs to individual affected premises of
proposed mandatory licensing conditions and requirements (pubs only)

Mandatory conditions and requirements Total cost in first year Total cost in subsequent years
Home Office BBPA | Home Office BBPA

1 | Restrictions on on-trade promotions £60 - £15 -

2 | Prevent dispensing into the mouth £0 - £0 -

3 | Smaller measures - % pint beer £0 - £0 -
125ml wine £40 £256 | £0 £54
25ml or 35ml spirits £97 - £0 -

4 | Free tap water £13 £570 £13 £570

5 | Age verification for online retailers unknown

6 Informa_tlon requwemgnts - _unl_t content £36 £65 £0 £99
health risks of excessive drinking £21 £0

Fam!I!ar!sat!on w!th code — managers £45 £160 £0 ca5

Familiarisation with code — staff £33 £0

The Home Office estimate that to comply with the mandatory conditions as they stand, the cost to each licensed premises would be
£345 in the first year, followed by £28 in each subsequent year.

BBPA estimates (based on feedback from members and covering those conditions for which they were able to provide
costings) put the average initial year cost at £1051 per pub, followed by a compliance cost of £698 p.a, per pub. This is a

cost of almost £58m to the pub sector in the first year, with subsequent costs of just over £38m per year.
NB: It should be noted that these estimates only cover pubs and not all licensed premises.




Condition 4: Ensuring that free tap water is available

Impact Assessment estimates:
Annual cost to individual affected premises: £13
Total annual cost: £1.72m

BBPA estimates:
Annual cost to individual affected premises: £570
Total annual cost (pubs only): just over £31m

As per our comments above (see response to Question 1), we believe that the
Impact Assessment has severely underestimated the cost of this measure. The
average cost per pub of providing free tap water is estimated to be £570 per
year, far in excess of the figure of £13 contained in the Impact Assessment.
This cost takes into account the cost of increased water usage, additional glassware,
glass washing and the potential loss of sales in bottled water.

The Impact Assessment does not appear to have taken account of these factors, or
the rising cost of utilities, which means that this cost is likely to increase year on year
for the foreseeable future.

Point of sale information requirements

Unit information at point of sale

Impact assessment estimates:

Cost to individual affected premises: £36
Total cost: £6.51m

BBPA estimates:
Cost to individual affected premises: £65, £30 in subsequent years
Total cost (pubs only): £3.57m, £1.65m ongoing per annum

The Impact Assessment rightly assumes that all licensed premises will be affected by
this proposal. However, in calculating the likely cost, it has not taken into account
that the cost of management time is likely to be more expensive where corporate
companies will be implementing this requirement across a multi-site business. In
order to reflect this, our estimate (which includes company staff time in preparing
materials, distribution of those materials to premises, and display of the information)
is slightly higher, therefore, than that contained in the Impact Assessment. Contrary
to the assumption in the Impact Assessment that this will be a one-off cost, we also
estimate there will be an ongoing annual cost to businesses of £30 for renewal of
damaged signage and maintenance of ongoing display.

As per our previous comments above (see response to Question 3), our estimates
are based on a relatively low key approach to signage, and includes company staff
time in producing materials in the form of stand-alone signage, distribution of those
materials to premises, and staff time for the display of the information. More onerous
requirements would increase the overall costs. However, costs would be reduced if
the Government were to provide a generic poster for use by licensed premises.
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Costs of familiarisation with the mandatory conditions

Paragraph 97 states that the Government is committed to ensuring that the Code is
proportionate and targeted at the minority of businesses which sell alcohol
irresponsibly, but unfortunately all licensed businesses will face compliance costs.

The calculations in the Impact Assessment appear to have been made specifically on
the management time of the manager of the premises. While this would be true for
independent outlets, for managed, leased and tenanted estates, Business/Regional
Development Managers will also be involved in the implementation of the mandatory
(and any discretionary local) conditions, as will head office staff responsible for
branded prices lists, posters etc. The suggested costs to the industry are likely,
therefore, to have been significantly underestimated.

Costs of proposed local discretionary licensing conditions

Again, following consultation with BBPA member companies, we have received
information on the likely costs of the proposals for the local discretionary licensing
conditions. These are contained in Table 2 below.

The Impact Assessment has not addressed the potential costs arising from the four
areas for potential further local discretionary conditions which are also under
consultation — training, seating, door staff and background music — all of which could
considerably increase the overall costs of the proposals to the industry.

Call for Evidence: In percentage terms how many more premises do you
think will have the local discretionary conditions applied? What
evidence do you have to support this?

The Impact Assessment assumes that approximately 1% of licensed premises will
have discretionary local conditions applied to them. It is difficult to assess how
widely the discretionary local conditions will be used, but on the basis of this
assumption, it is questionable as to whether these are necessary at all, given that
such a small number of premises, in the region of 1,800, could easily be targeted
using legislation that already exists. There is a broad range of licensed premises,
ranging from nightclubs, pubs and members clubs to theatres, cinemas and village
halls. In reality, the actual number of premises to which these discretionary
conditions are likely to be applied could be even smaller. Should these powers be
introduced, however, we would be concerned that they will be applied to a higher
number of premises without any real justification, just because they are available.

The basis of the assumption for the 1% is not explained in the Impact Assessment. It
is highly unlikely, for example, that any of these conditions will prove relevant to
hotels, theatres, restaurants etc. Is the 1% meant to be inclusive of such premises,
or does it focus on the types of premises which are more likely to have such
conditions applied to them, ie. nightclubs and pubs (predominantly located in town
and city centres). We estimate that there are in the region of 15,000 such premises
across the country, 1% of which would be 150 premises, which means that less than
1 premises per local authority would be subject to these conditions. This would
appear to defeat the object of having such conditions in the first place, since part of
the aim is to apply them to two or more premises, and does not seem a proportionate
approach to dealing with problem premises.
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Table 2: Summary of BBPA estimated financial costs per affected premises of proposed local discretionary licensing conditions

(pubs only)

* Please see explanatory notes (below)

Proposed local discretionary licensing

Average cost in first year for each affected

Average cost in subsequent years for each

conditions premises affected premises
BBPA* BBPA*
Home Office (* please see explanatory Home Office (* please see explanatory
notes below) notes below)

Restrict time-limited promotions in

1 | theon trade £60 £5,000 £0 £2,000
Prevent promotions which encourage

2 | pub crawls £60 £0 £0 £0
Require that premises regularly

3 | review their risk assessments £140 £500 £140 £300
Require on-trade premises to regularly

4 clear away empty glasses £6,025 £12,824.80 £6,025 £12,824
Prevent on-trade premises using glass

5 | containers and bottles £675 £13,544 £510 £13,544
Prevent  customers leaving the

6 | premises with unsealed containers £1,970 £16,200 £1,970 £16,200
Require on-trade premises to regularly

7 | inspect toilets £1,738 £3,870 £1,738 £3,870
Require premises to search customers

8 | before entry £5,932 £11,716 £5,910 £8,000.00
Require that premises record any

9 |incidents £806 £150 £781.00 £100
Require that premises implement a

10 | dispersal policy £2,917 £550 £2,856.00 £500

11 | Require that premises install CCTV £2,692 £2,717 £652.00 £300
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Require that on-trade premises display

12 | local transport information £21 £100 £0.00 £75
Require that on-trade premises
provide phone lines to local taxi

13 | companies £260 £500 £120.00 £250
Require that premises maintain live

14 | link with local police £505 £400 £390.00 £200
Require premises to operate Challenge

15 |21 £1,384.00 £1,400 £1,338.00 £1,400
Restricting irresponsible  off-trade

16 | promotions at certain times £75.00 N/A £15.00 N/A
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Table 2: Explanatory Notes

Condition 1: This figure represents the average financial cost of removing time limited promotions, including loss of revenue. Some lost revenue may be recouped in
subsequent years, but an element of financial loss will remain.

Condition 2: None of our members report running promotions which encourage pub crawls.

Condition 3: Premises are not required to submit a risk assessment when applying for a premises licence, as assumed in the Impact Assessment, therefore this cost
estimate includes a one-off cost, plus management time, based on the risk review being carried out 4 times per year.

Condition 4: This figure represents the employment of, on average, two additional members of staff to clear glasses in order to guarantee that obligations under such a
condition were being met.

Condition 5: The Impact Assessment has underestimated the cost of polycarbonate glasses, which, for a good quality product is in the region of £2.75 per glass as opposed
to 75p. The average premises will require approximately 300 glasses, with larger premises potentially needing twice this number. We have also factored in management
time in relation to the changeover period from glass to plastic, on the basis that this would take place 5 days per week. Plastic glasses in a busy venue will degrade, and
need replacing every 4 to 5 months, so on average twice a year. The costs exclude the need for special dishwasher equipment.

Condition 6: This cost covers man hours - BBPA members estimate that the equivalent of just over half a door supervisor per year will be required to manage this effectively.

Condition 7: This cost is based on additional staff time required to carry out toilet checks.

Condition 8: Again, this cost covers man hours - BBPA members estimate that the equivalent of a third of a door supervisor per year will be required to manage this
effectively.

Condition 9: This figure covers the cost of a record book and management time.

Condition 10: According to BBPA information, these costs would be an overestimate for the vast majority of pubs.
Condition 11: We broadly agree with the estimate in the Impact Assessment.

Condition 12: This figure includes display of signage and maintenance of display/accurate information.
Condition 13: The BBPA estimate covers installation of phone line, phone equipment and management time.
Condition 14: We broadly agree with the estimate in the Impact Assessment.

Condition 15: We broadly agree with the estimate in the Impact Assessment.

Condition 16: Not applicable
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